PUBLIC

IINTTED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF
Docket No. 9294 - 90
MSC SOFTWARE CORPORATION,

a cotpotation

St e et et e e

THIRD-PARTY SCHAEFFER AUTOMATED SIMULATIONS'

OFPFPOSITION TO MSC'S MOTION TO REOTEN DR. SCHAKFFER
DEPOSITION I'OR A LIMITED PURTOSE

Third party, Dr. Harry Schacffer hereby submiits his Opposition o MSC's Motion to
Reopen Dr. Schaeffer's Deposition for a Limited Purpose.

L INTRODBUCTION

Dr. Harry Schaeffer is 4 third party witness, and is a retired college professor who
formed a business based on an idea to develop a NASTRAN based product. That business,
Schaeffer Automaled Sirnulations LI.C {("SAS™), has entered inlo 1 business relationship
wilh yet anoiher third pariy, ANSYS, oward the development and markeling of the product
that SAS vne day hopes 1o creale. The exisicuce of the "Option Agreement” between SAS
and ANSYS 15 known to MSC, and was the subject of extensive questioning during the
deposiiton. In lheir joint efTort, ANSYS and SAS have the poiential 1o compete with MSC
at some point m the {uture with this produoct, af least on somne level, and so MSC wanted to

depose D, Schaefier. Vair cnough. But as witl the wildly accusatory motion new before



the court, what happened at the depostron was anything bat fair, and thts Court shourld not
allow MSC to conduct any further attempts to intumidate or badger Dr, Schactfer, or to
wist hus words to sult Its casc.

Having jumped all over Dy, Schaefier regarding évarything he ]mm_a-‘s or remembers,
after trying ropoatedly to put words in his mouth where he didn't knew or remember, and
after atlempting to twist and contort all of it, incredibly, MSC now asks this Court to allow
11 to mvade the sanctity of Dr. Schaeffer's conversations with his aﬁerﬁa}'ﬁ. Under weli-
sctiled law, as well as fairness, the Court cannot compel Dr. Schactfer, a third party, to
answer questions about conversations he has had with hus attorneys, MSC has already used
up rore than its 7 hours of deposiiion time as allowed under FRCP 32{D)}, and in that
process has forced Dy, Schaeffer and his company to incur attorneys fees, lost ime, and al
the meonvenience and frustrations that go along with spending a very long day ina
deposition with a caustic ativimey. Enough is enough.

IL
Under Law, MSC Cannot Invade the Sanctity of
Dr. Schaeffer's Relationship with Ifis Attorney.

Duri.ng the .d eposition, counsel for MSC sought to guestton Dr. Schaetfer regarding
amecling that took place between himself, his counsel, and counsel for ANSYS, Mr. Tad
Donovan. Counsel for SAS instructed Dr. Schacffer not to answer, as this was a meeting
between an attomey and s client, as well as an attorncy of the client's business partuer,
and was conducted in conncction with commnon nieresis they share. And counsel explained

1o M5C's counsel that at no ttme dunng the mecting did anyone share with Dr. Schaeffer



any mmformatiem about the substance of testimony from any wimess in this case.’

MEC asks the Court for permission to reopen [r. Schaeffer's deposition so as to
invade the sanctity of lis relationship with his attorney. Ignering the law directly
prohibiting that line of questioning, MSC offtrs as justification for this incredible request
casc authority that has no relevance whatever, and a theory that the FTC has been conspiring
with SAS, and ANSY S, and MSC's custorners.

MEC's I:Iélusiﬁns aside, ANSYS and SAS arc I:rus.iueé.s partners, and the conunon
utterest privilege obviously protects the discussion that took place between counsel for
ANSYS, counsel for SAS, and DIr. Schaeffer. While the "joint defense™ privilege proiects
comnunicanons between an individusl and an atterney for another when the
conumunications are part of an engoing and joint cifert to set vp a commeon defense
strategy [fn re Grand Jury Subpoena, 274 F.3d 5363, 572 (9th Cir. 2001)], the same
privilege outside the context of actual litigation "is more aptly termed the common interest
mle" I InAiken v. Teras Farm Burean Mut, Inx, Ceo., 1531 VR D. 621, 624, the court
noted: "[tihis privilege enconmipasses shared communications . . . whenever the
commumnication was made in order fo facilitate the rendition of legal services to cach of the
clients involved m the conference.™

The comman interest doctrine was explained in the recent Restatement (Third) of

'Though that statement appears imiediately after the conchusion of otle of M8('s excerpts
from the deposition, MSC chose not to share 1 wath the Conet. [H. Schaeffer Depo., 3.
210, lines 5-9].



The Law (Groverning Lawyers § 76, which provides:

"Ti two o1 more clienis with a corimon mterest in 4 Iiligated or nonlingated

matter are represented by separate lawyers and they agree o exchange

information conccming the matter, a communication of any such client that

othcrwise qualifics as privileged under §& 68-72 that relates to the matter is

privileged as against turd persons. Any such client may inveke the privilege,

unless it has been waived by the elient who made the communication.”

femphasis added].
Restatement (Third) of The Law Goveming Lawyers § 7601} {2000},

The cominon juterest doctrine operates as an exception to the rule that the attorney-
client privilege {or another independently cxisting privilege) is watved by disclosure to a
third person, where the third person shares a common interest with the holder of the
povilege. See, e.g., Cavallars v. United Stutes, 153 F.8upp.2d 52, 59-60 (D. Mass. 2001)
{applyng § 76); Smithkline Beecham Corp. v, Apotex Corp., 193 F.R.D. 53¢, 339 (N.[»,
0L 2000y, Griffith v Davis, 161 F.RD. 887, 692 (C.D. Cal. 1995} (collecting cascs). The
“touchstone™ of the doctringe is that the commurnication retor fo a matter of commmon
mterest. Cavallaro, 153 F. Supp.2d at 60.
Here, the purpose of the cormrmon mterest agreement, and the conference between

the allomeys, was to facililale the altomeys’ representation off ANSYS and 5AS. Indeed, it
was the expressed understanding of beth abomeys that the meeting wag 1o be a protected

aftorney-chent meeting under the common mteresi docirine.  Obviously, communications



between Dy, Schacfler and his altorney in connection with his deposition are privileged, and
MSC can make no claim that Dr, Schaeffer has waived this attomey-chient privilege with
respect to that preparation. It is lkewise obvicus that SAS (and Dr. Schaeffer) and ANSYS
share a conunon literest with respect to preparing for depositions by MSC, through winch
MSC seeks extensive discovery into proprietary, Jointly-owned information coneerning
ANSYS's and SAS’s joint efforts to develop the product tiiat is the subject of their
contractual relationship. This is the exact type of "common interest” that lies at the very
heart of the common interest doctrine. See Smithkiine Beecham Corp., 193 F. R, at 5ﬁ9
{comnnon interest doctrine applies to parties jointly developing patents}.

And beyond their commen desire to develop and market their product, and proteci
thelr proprictary information from tmproper disclosure through discovery, SAS and
ANSYS share a cominon lepal inlerest to ctistire that to the extent such infornation is
discaversd, it is complote and accurate, And just as importantly, ANSYS and SAS also
share a conunon legal interest concerrang the lermns and conditions winder which they migld
acguive certain assets from MSC. Since MSC threatens to comprormisce all of these jomt
legal wierests thiough discovery i thus case, SAS and ANSYS share a conunon legal
interest w1 relatton to that discovery, and thas the attormcy clicnt privilege Is proserved.

A, The two cases that MSC ciies are wholly inapposite.

MSC's brief cites cases that do not deal with the cormmon inlerest doctane thal is
applicable here. Boudin v, Thomsas, 533 F. Supp. 786 (5.D.N.Y. 1982) continus no legal

analysis of the conruon interest docinne, Rather, the case ivolved a petition for habeas



corpus relief by a pretrial detainee subjected to unconstitiitional administrative detention

conditions. See id. at 787-88. The portion of the opimon cited by MSC is dicte stating that

the aitomey-client privilege would not apply 16 “joint counsel visits” involving the
petitioner and ber co-delendant. See id. at 792 n. 5. The court’s foomote contains ve
analysis of, or cltation io authonly construing, the scope of common interest docuine, and
it is apparent that the court did not consider whether or to what extent the doctrine might
Apply.

Klonski v. Mahiab, 933 ¥, Supp. 425 (D.N.H. 1996), also crted by MSC, s simularty

inappoesiic. The issue in Klonski was whether interviews of lower level hospital employees

conducted by the hospital’s counsel were covered by the work product doctriue o the

atiomey-chent privilege. See wd. at 527-31. Significantly, the employees did not assert a

commun interest pnivilege with the hospital, but instead relied solely on the theory that the
MSC ofTers no jusilicalion n taw, and certainly none exist i fact or favmess, to
allow MSC (o wvade Dr. Schae!Ter's conrmuwmications with his attormey. MSC's request to
o so should be ngjectled.
1.
MSC Has Already Used up iis Allotted 7 Hours of Deposition, and
Dr. Schaefler, a Third Party, Has Already Been Forced to
Spend Envugh Time and Money in this Case.

Dr. Schueffer’s depositon commenced a1 9:00a.m., bit the questioning, did pot



actually starf until 11:28 a.m. due to MS('s counsel's refusal to start the deposition until

the 1ssue of videolaping had been decided by fins Court. There werc a number of fen minute
breaks, and at M5C's counscl's urgency, and in the interest in ensunng the completion of
the deposition, Dr. Schaeffer took just 20 minutes for a lunch break! And a2t MS(C's
atlorney's request, Dr. Schacffer aprecd to remain after hours to ensure the deposition

would be completed - the deposition did not conclude until 6:37 p.m.

Under ['ederal Rules of Civil Procedure Rule 32(d}, a deposition 15 Jnnited to one
day of seven howrs. MSC used more than thewr e allowed. Dr. SchaeHer, as a third
party, should not be forced to weur addional fime and legal cosls delending agamst yel
another day of deposition.

IV,
MSC's Conduct at the Deposition was Qutrageous.

Beyond the dispositive legal reasons why D, Schaeffer cannot be compelied to
share communications he has had with his attorney, 1t would simply be untamr and wrong to
foree hiin to appear for any further abuze by MS5C's attiomeys. Dr. Schaelter showed up
preparced to testify at 9:00 a.m. on the day of the deposition, and was forced to sit around
for more than two hours because MEC's counsel refused to begin the questiomng untii he
had cxhausted his attempt to convinee this Court to convert the deposition mio g video
deposition. Following that unsuecessiul effort, MSC's attorney was appurentiy funous
{perhaps blaming Dr. Schaefier {for MSC's own failure to properly notice the deposition),

channeling the frnstration info a badgering linc of questioning apparently designed to exact



revenge,

The tone was set with ihe very first question, [iterally, at the deposition - a
question not likely to lead io the discovery of admissible evidence, and obviously only
miended to intimidate er vex the witness, especially when cﬂﬁpied with the abrasive tone
and demeanor of MS('s attarney's questioning:

"(). Dr. Schaetfer, do you believe ethics is something like being pregnant,
there is no middle ground?” [Exh. 1, Schacffer Depo. Transcript, p. 8:25,
9:1-3].
And the questions that fellowed were nothing shert of a 30 minute tirade of verbal abuse
and badgering, interrapting counsel's ohjections, nterrupting the wimess, attempiing to put
wards in his mouth, and mischaracterizing his testimony, to such an extent that D
Schactfer beeame visibly upset and unable to proceed, leading himself and his attorney 1o
fear tor Dr. Schacf¥er's health if the daposifion continued.

To try to put an end to the abuge, Dr. Schaetfer's attorney admonished MSC's
counscl ta calm down, warning that given Dr. Schaefter's age and health, the deposition
wonld need ta be suspended if eounsel wanted to continue to abuse him. Following several
objections ta the badeering wne, the admeonishment and explanation of the abuse appears =
pages 34 and 33, ‘The written transcript obviously docs not audibly convey the abrasive lone
and volume of MSC's attomey's questioning, a fact known to MSC's attorncy given the
cxclugion of the video caineras. But in hig admonishrient, Dr. Schaeffer's counsel

demanded that MSC's court reporter preserve the cassette tape recording of ihe deposition,



fearing the deposition would need 1o be suspended, and that in any motion regarding the
depositton, the Court should be made aware of the tenor of questioning beintp advanced
under 1ts subpoena, Despite counsel's request, we have not yel been able 1o obtain a copy
of the tape from MSC's reporter..

Throughout the deposition, MSC's counsel provoked Dr. Schaeffer, twasied his
words, attempted to confuse s testimony, and argued with him at every urn. For MSC to
suggest, as 1t does m its footnote 6, that Dr. Schaelfer was "playing pames” is an more than
just an msult - 1t s outrageous! MSC tainis 1ts modion with tortured and incomplele
excerpls of the deposition luken out ol conlext, 1 a continuing effort to cmbarrass or
indimidate D, Schaeffer, perhaps 1o demean lum belore this Court, or to make him resist
testitying 1l called by the FTC. Dot even a cursory review of the transeript reveals that any
ambiguity n the record is of MSC's own making and is the resnlt of MSC's counsel's
persisient badzering and abuse of 1. Schaefler dunng the deposition, and refusal to ask
questlons 0 g way that would elicif the wimess' own knowledge, as opposed to sound bites
of testimony taken owl of context responding to MSL's adomey's own peorly concealed
eftorls 1o disginise his own festimony as questiomng.

MSC's atlernpt to conform Dr. Schaelfer's testimony to Its version of the truth is
just plaan wrong. Alntost every one of M5C's eitations to Dr. Schaeffor’s testimony 1s an
example {Ji'ura.ative mterpretation, at best, and a deliberate attcmpt to mislead the Court, at
worst, Although these distortions are too numerous to pregent in their enfirety here (and

are not relevant to the narrow 1ssue presented, and should not have been made the subject of



MSC's motion ity any cvent), the Conrt should review the carefully selected snippets of
testimony in their context before giving the version conteined i MSC's motion any
credence. A conlextual review of the record will demonstrate that it was MSC's coumsel's
improper questoning, and abusive and mtimidating tone, that led to thie communicalion
problemns reflected in ihe transenpl.

Dr. Schaeffer, a third party, should not be foreed to endure one more 1nitate of

questionineg by MSC's counsel.

V. CONCLUSION

Liow all the forepoing reasons, MSC's motion to reopen the deposition of Dr.

Schaeffer should be denied.

DATED: Tune 19, 2002 Respectfully submitted,
INLLHARRE BLUREILL LLP
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